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Tuly 31, 1995

. STATE REPRESENTATIVE

[ Chair: Envifonment & Utlifies _

.+ Mce Chalty Urban Education © :
= _.co-Chuir; J_a%ﬁf {@gls_%(_:ﬁve C?c?u;\cil s

Mary Claire Cera, Mayor
City of New Berlin

. 3805 8. Casper Drive
New Berlin, WI 53151

Dear MayOYCera o

~Due to the recent developments with the partial Westridge hook-up and in Madison regarding
 legislation modifying the procedure MMSD can use for determining sewer connections, I feel it
18 important to inform you about additional actions the city may want to take in light of the
As.you know, Assembly Speaker David Prosser suggested that a vote be delayed on the sewer
<connection legislation so that he could personally intercede to resolve differences between
... FLOW and MMSD. ‘He stated that if significant progress was not made, he would put his full
support behind the legislation, Therefore, Lbelieve it is vitally important that New Berlin
‘immediately file requests to MMSD for all outstanding connections, including the remaining
“portion of the Westridge development. Ewould be more difficult for the Speaker to resolve
. differences on the connection issue if no requests are pending before MMSD.

You should also know that the lobbyist for MMSD, Bill Broydrick. told me that MMSD would
aqt'favdrably_bn_;gircquest by New Berlin that the remainder of Westridge be connected. He
consistently stated to me that MMSD cannot approve a connection if an application was not

before the commission. .

I h_oﬁe this i;ifefm'atii}n is'hei?fxﬂ. I will :con'tinue to work with Speaker Prosser with the goal of

resolving the dispute.
| Sicag
3 /‘ ,é
L

N ¢ C. Duff
- OFICE: Srate coptol o . State Representative

7O Box 8952 : . ! bt
o Modison, W1 537088552 : 98th Assembly District
L ALRREG-1100 :
HOME: 1811 South Bl Grove Rood
. New Berln. Wi £3153
414-7820763 .
TOLL-FREE HOTLINE: 1-800-362-5472
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Attached is the DNR and SEWRPC approval of an interim sewer service plan to resolve the
Westridge MMSD problem, We had to propose a holding tank for the development in order to

obtain DNR approval to begin construction of the sewer system. This should hopefully take some

of the pressure off of New Berlin relative to working with MMSD,

Bill
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Wililam Bowwers, Clerk
City of New Berlin
2805 8. Casper Dz.
Wew Bariim, WI 531%1

mmms:

mmmm for m&ml quality is coaditiwally Wing nvma
mmmmmm:m mummm, Wisconsin, .
subeitted under the seal of Xen Ward, Profeanional Eoeineer, Ruckert and
Mielke, Inc., Wavkesba, Wiscongin, and resubmitted for approval on Jume 16,
1998. Mmazuyamﬁuumwzﬁmw&gam“.wutw
mm:m:t.mm;m@svinmmunﬁmmm. ™his system
m;mmmatmwmmm@mmmwwcm
mxmﬁmm,mmmmnm This Department concurs
ummmmem;zmwwmdmgmk

. The mma Merropolitan Sewerage Distzict (MMSD) reviewsd the previcusly
o __:'m:hﬁtcadﬁm and found them to be i.nmtazm with WMSD’s Bules and et

m letter of Junm 7, 1995 ummnamml plmfm: mmjm 0
bha mam mum Wﬁ ' : -

mmmwmmmw:mwmmmummwm
awmm:a,mmamnﬁzmwmmmwnmw
mmmfmmmmmmm) grindey pump systaw to service
chis developmant. mwmmm:amtmﬁwm
umamzaw Koy smmgmmmmmmammmmm
gmﬁwmmm mmmwmumzmym;abma
tﬁswmm&mxsmmw} days of receiving official owner
Wmimtmmﬁﬁmdthtmabm%wmmam;m
mmmmmm&mmmmmmm

m*mmmmmmmimm» 2

|




08/16 16:02 1995 FROM: 4145425831 TQ: BUB2B67038 PAGE : 3
FLIMN— 1 &E—-35 FrT 14141 RUEKERT i MITELRKE ITHNG. ‘ | =
%5—1395 11:59 IS TEWRTER MANSSEENT B S s i“.'wa%u

. William Bowars - Juns 16, 1338 2

™he specificaticns for the project will be Svandard Specifications for Sewer
and Water Construction in Wigcomsinz, Fifth Bditiom, March 1, 1988, as amended
by Addendun Mo, 1, Japuary 3, 1923, a copy of vwhich is on £ile with this
Division,

The plans and otker reports on file with the Department wers used by the
qumm&m%ﬁmw

The plans are hereby approved in accordance with 8. 144.04, Statutes, as
attested by affixing om ths plans, tha stawp of approval Mumber 95-0945,
subject to the following conditicns:

1. That a preconstruction conference be held te familimrize the
sonstruction contractor{y) and resident inspector{s} with the exusion control
and dewataring zequirements amd all other provisions and conditions of the
spproved plans mﬂ.w&!&m&:&m

_ Mammmiwmmmmmmmmox

3...: mtmmmmmmmwmtmunmwmm
umwmammmc&mm mmmmmmmmu
mmmm:.am:mm

A. s:lmum fmm.
b. Tranch stabdlization, and
. Immediate mulohing and seeding.

4. 'm‘l:auatmandomr clear watar including that from sump pumps,

xoof drains, cisters ovarflews, snd building foundatiom drains be excluded

MWWMMW; that strest and building sewsrs be laid

in guch a manmer as to minimize entrancs of groundwater (ILHER 832.36{3){c)1..
o WiR. Adm.eﬂow MMWMMMMMbMW%M

5. mtmmammmwmmummmmmnmmq
mammmmmmmummmz&mnmm

€. mtmmmmsmmmmmmuzammw, and the
--abama amit&m, ummumm Mamamwd&ﬁmtm .

mmmmmmmwmmu. ua ﬂzsiznui mdiziandmsz oL,
‘Starures, to adopt rules for the conseroction, jnstallatien, ume, snd -
operation of practicable and available systems and for cbtaining drinking
watsy for mman consumption. Chapters NR 108, 130, and 811, Wis. Adm. Code,
have heen adopted by the Department pursuant to this statutery authority. The
Departwment has the authority to approve, mﬁtml&yww,a:dwplm
under s, 144.04, Statutes.

The plans Bave been reviewsd in accordsncs with s.144.04, Wisconsin statutes,
mmmmu&mmma, 110 and 911, Wis. Adn. Code {or any othex
sgplicable section of the Wisconsin Mminiserative code or Statutes which may
be specifically refersnced in the conditicos above). This letter should not

e construsd as an approval for activitiss requiring approval under othex
gratutes o by other fmderal, stete or local agancies.
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¥r. Willien Bowsrs -~ June 15, 1535 3

The Division reserves tha pight o order changes or additions should
conditions arise making this necessary.

If you believe that you have a right to challenge this dacigion, you should
know that Wisconsin statutes and administrative rules esteblish time periods
within which raguests to review Department decisions must be filed.

For Judicial veview of a decision purstant To 4. z:-r.sam 237.53, Statutes,
you hava 30 days after the decisjion is mailed, o otherwiss sarved by the
Department, to file your petition with the appropriate ¢ivcuit couxt and sexva
the petition on the Department. Such & pstitiom foy judicial raview shall '
WWW#MWWWW

To request & contested- cu;m::ingwmt to 8. 227.42, Stats., you have
10 days aftar che dooigion is mailed, or otlezwise served by the Department,
zasmupmitimtw&mimmmsmmdmmmwm
Resources. The £iling of a request for a contested case bhearing is not a

prevequisits for judioial review and dou_ m m m 30-¢ry period for

r'mmammmwcm:m

m- mica ﬂ.a gmm gs.mu:r. to a. 221 48(23, sms

mma wmﬂmmmmmmﬂmmm:
awarded to complets this Smprovement within four years from this date, this

shall become void. Afver four yeaxs s new applicatiom and plan
gubmittal wigt be made and approval obtained of this or other plang befors any
congtruction work is undevtaken.

- mm mal:m mmam, Ine.

" Dan Warxren - Ruskerr and Mlelke, Ina.
Southeast District (WW Supv.!
Soustheant: Distyict (Buyinesr)

SEWRPC (48SE-216-94}

TOTAL. £. 83
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June 16, 1995

Mr. William J. Mielke, P.E., President
Buekert & Mialke, Inc. .
W239 N1812 Rockwood Drive
Waukesha, Wisconsin 5 3188-1113

Dear Hr{fﬁiélkeg :

This is to acknowledge receipt of your lecver of Junme 15, 1995, request-
ing, on behalf of the City of New Berlin, thar the Commission review and com-
ment on proposed sanitary sewer extensions in Westridge Drive, East Court, and
West Court, and onm a proposed temporary holding tank connected ro the sewer in
Wesrridge Drive, all to serve a 16-lot development located south of IH 43 and
west of Moorland Road in the City of New Berlin, Waukesha GCounty.

The area to be served lies within the currently approved New Berlin sewer

service area, and the proposed sewers are designed to serve as a component of
@ permanent public sewer system to be connected ultimately ro the Milwaukee &

. metropolitan sewerage system through the City of New Berlin sewerage system: -
‘The proposed holding rank is to be used as an interim measure panding the de-
velopment of needed intermunicipal agreements governing vhe connection of the
sewars concerned through the New Berlin sewer system triburary to rhe Milwau-
kee metropolitan sewerage system. e o '

Please be advised that the Commission staff has’ reviewed the proposed
project and has determined that the project-as an interim measure pending the
-execution of an agrasment between the City of New Berlin and the Milwaukee
Metropolitan Sewerage District-is in conformance with and will serve to im-
plement the regional plans prepared and adopted by the Commission.

Should you have any questions concerning this mattver, please do not hesi-
tate to contact us.

Sincerely,

Executrive Director

KWE/REB/pk
MIELKE.rpb




13800 Jurean Boulepard
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dune 7, 1995

Representative Mare Duff
State Assembly

P.0O. Box 8952

Madison, WI 53708

Dear Representative Duff:

I want ‘to thank you again for your effort with the FLOW
Legislation. This issue is Fumber #1 with our citizens, even
more important than the State Budget.

VP&éaééfkéépﬁfaeusaﬁfon'this'iggue; you have our 100% support.

Very truly yours,

A ffgéﬁéageaw
gfji; Q..ﬁortmaéé%/

Village President

JHN:pd
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GREENDALE W

June 1, 1995

The Honorable Marc Duff
State Capitol-Room 306N
P. 0. Box 8952

Madison, W1 53708

Dear Representative Duff,

This letter is in response to the May 16th hearing you chaired concerning AB-374. I understand

that as the author of the bill and because of the area you are elected to represent, you have

significant built in biases toward this matter. One can still oppose or disagree and still remain

civil to all participants in a debate. Unfortunately, you seemed more interested in putting on a

show for the your constituents rather than holding a legitimate hearing on this matter. Your lack

of time management left myself and others unable to provide testimony opposing AB-374. T am R

. sure that as =tiﬁi§:‘f:péi_sse's,'--y{')_u_r.;t_ent_i_rc'-’aﬂdfabﬂi{ty as:a committee chaitman will imiprove.

I was also perplexed with what I perceived to be an anti-Milwaukee business (particularly, to the
brewing, frozen food or any other industry that uses significant amounts of water) philosophy.
These companies provide significant employment opportunities to people who live throughout
Greater Milwaukee. More than likely, (if approved) your proposed rate formula within AB-374
will either expedite the downsizing_ and transferring of production to other affiliated plants or
require companies to use technology to recirculate and recycle the amount of water they
currently use. This could mean a loss or transfer of Jjobs to another part of the state or country
meaning employment transfer or layoffs. Secondarily, the use of technology to reduce the
industrial water usage will cause MMSD’s operational costs to become the responsibility of the
residential property owner. This cost to the homeowner will increase as each business moves,
reduces production or implements a water recovery system. Once this transpires, will the FLOW
communities run to the legislature and again blame MMSD for their self-inflicted economic
problems?

The potential for continual and significant residential rate increases, loss of jobs due to corporate
transfers, reduction of production at current businesses and reduced residential construction
could become a reality if this rate formula is adopted. The new rate formula would do more to
reduce development than any suburban impact fee could ever hope to accomplish. This proposed




rate formula would have more negative local and personal (job loss or corporate transfers)
economic impacts on communities than any utility reduction costs to the community. If FLOW
communities wish to reduce development and growth, that is a local issue but we in Milwaukee
wish to continue promoting and maintaining a positive relationship with private industry.

Moving on, I truly believe that communities such as Mequon, Brookfield and New Berlin and
other FLOW communities are using this legislation (with your assistance) as a last gasp effort to
not pay their fair share of utility costs. At a variety of state and regional meetings I hear the
Mayors of New Berlin and Brookfield constantly talk about the positive attributes of their
communities’ residential and economic growth and development. The primary reason this
development takes place is the ability to access and hook up to utilities. It is easy to talk about
commercial and industrial development when your community can get by without paying the fair
cost of utilities.

The reason they (F LO_.W communiii_es) would rather pay attorney fees and a $16,000 a day
interest fee rather than settle this matter is quite simple. A settlement would increase taxes to the
affected communities. This would create political problems for local elected officials, make
locating a business equally attractive to the Milwaukee area and thereby create increased
competition.

Most importantly, it would mean that after many years of political rhetoric, FLOW communities
would have to take a responsible leadership position on this matter. Currently, it is easier to pay

attorneys and consultants to argue your point rather than resolve a difficult and costly issue.

It is also my understanding that you authored this legislation in the hopes 'o_f-_pl_a;é_ating}ocai _

elected constituents. Please provide me comment on this matter because your conduct at the May

16, 1995 Héaring was anything but one of ambivalence or facilitating. Your determination to fast
track this matter led me to believe that you truly believed (although I disagree with your
position) in this legislation.

In closing, AB-374 is proposed legislation that favors FLOW communities, significantly impacts
the cost of doing business in the Greater Milwaukee area and can in my opinion be viewed as

anti-Milwaukee legislation. This philosophy may play weli to the people within your district but
does nothing to improve the economic or intergovernmental relationships between communities.

As always, I look forward to your comments and can be contacted at (414-423-2105) if you
would personally like to discuss this matter further.

oz Y WA

Frank R. Pascarella
Village Manager
cc: Ralph E. Hollmon, MMSD




b CITY OF WEST ALLIS

WISCONSIN

MAYOR'S OFFICE JOHN TURCK
Mayor

VIA FAX

June 8, 1995

Senator Robert L. Cowles, Chair
Environment & Energy Committee
P.O. Box 7882 . .-
Madison WI 53707-7882 -

SUBJECT: ~SB206/AB382 PSC Oversight of MMSD
e SB208/AB381 MMSD Governance Changes

Dear Senator Cowles:

This letter is in regard to ‘the City's position relative to the above two
proposed bills. Unfortunately, neither Paul Ziehler, our City
Administrative Officer, nor myself can attend the hearing on these two bills
on June 9.at 9:30 a,m. in Madison. Both of us will be out of town attending

family funetions. . .00 0

' In the place of formal testimony at the heaving, we are sending this letter =
‘to register our opposition to both bills.  Qur reasons are stated below.

.. SB206/AB382 - PSC Oversight of MMSD o R o

-~ "The PSC'should not be given oversight of MMSD. Currently, City sanitary. .

- sewer utility rates ave set locally ‘and not approved by the PSC. .If. the PSC .. 0

o is given authority to control metropolitan sanitary sewer rates, itisonlya = @ .

~ ‘matter-of time until someone extends the PSC's oversight to our municipal - =

sanitary sewer utility. . Currently, this is a decision made locally. For
such a change to occur would be another state mandate affecting local
control. Local elected officials are the closest to the people. The decision~
making authority for local sanitary sewer utility rate setting should remain
at the municipal level.

SB208/AB381 - MMSD Governance Changes

The five member board as proposed in the legislation should not be passed.
The proposal does not maintain the "one man-one vote" concept which is a
basic democratic principle affirmed by the U.S. Supreme Court. If some
changes need to be made, this principle should continue to apply.
Further, all appointments should be done locally, not at the state level.
The Governor does not belong involved in the appointment process. .

City Hall, 7525 W. Greenfield Avenue 53214-4688 W (414) 256-8201 W Fax (414) 256-8444

Al rmrcoled e




Senator Robert L. Cowles, Chair
June 8§, 1995
Page 2

Using 1990 census figures for the City of Milwaukee, other Milwaukee
County municipalities, and municipalities outside Milwaukee County, the
percentages of representation out of a total population of 1,115,888 people
is as follows: City of Milwaukee - 628,088 (56.3%), other Milwaukee County
municipalities - 331,187 (29.7%), and municipalities outside Milwaukee
County - 156,613 (14.0%). Using these percentages and choosing whatever
size board you want, the board could be changed to be structured
accordingly:

Milw. County.  Outside Milw. Co.

-.B-oafa Size Milwaukee Municipalities  Municipalities
o E R
7 4 2 1
9 5 3 1
11 6 3 2
13 7 4 2

A board size of 5'or 13 might be too small or too large; however, by
. choosing the 7, 9, or 11 board size, you would get a manageable and
. fair/equitable distribution of ‘representation.. .. oo o :

" In summary , We oppose both bills as presently drafted.

Thank you for your consideration of our position on these two bills. If you

‘have any questions or need further information or clarification, please feel

free to contact Mr.. Ziehler or me. : :

Sincerely, |
i g

AR »/' PN T

it

d éf}’hn Tarck, :

Mayor
JEIPMZ: jEw
co: Environment & Energy Ralph Hollmon
Crmte. Membars Bd Huck
Representative Bell Dan Thompson
Representative Duff City Legislative Committee

Representative Krusick
Senator Farrow
Senator Rosenzwelg

MYR\CORR\SB2062G8.P8C




 NEIL PALMER & ASSOCIATES
" Public Affairs Consultants.

~ Representative Marc Duff

Room 306 North R
. Statecapitol .- - S
- Madison, Wisconsin 53702

- '_f}ezir'_Répi?esLéﬁt_a’éiyefDuﬁ L

 On May 16, 1995 the Assembly Environment and Utilities Committee held a public
* hearing on AB 374. At that hearing there was some testimony and many questions from

- the committee about the .stgms_ﬁ-nf.ngg';j;:iaﬁcsns‘mﬁ_sei_tﬂej_the__ dispute over what the FLOW

- communities owe MMSD for past service. ©

" You andothermembers of :ﬁ__le comnntteeasked me to pfé,péfé an _é};iﬁhi_t'de__sﬁéribing the -
. status of settlement offers, The attached exhibit lists the offers put forward by both sides

~ March 1990 is an important benchmark because that is the date of the "almost settlement”
- mediated by the Governors' office with the direct participation of DOA Secretary James
- Klauser That settlement agreement provided for a payment currently present valued at ST
| S257,500.000 10 MMSD 10 pay for ll FLOW service through theyear 2012, Allshe
partiesagreedthlswaﬁafazrﬁnancmisetﬁemmt B T A I I
- The attached exhibit shows that since 1990 the FLOW commusities have bargained in

o .good faith and have significantly increased the proposed settlement amount: Remember

. that the 1990 settlement figure was already more than we-would have been charged under
" “The exhibit also shows that it is MMSD who has shown bad faith in bargaining since

o 1%0. T T SR A

:Yo_l;i-and_y(iuf c{)iiéaggés 'ﬁgve ;h_eaifél !hat the FL()W cﬂmmumues areﬁﬁtmlhng to pay'

our fair share. This is simply not true. R R

 As a matter of fact, the FLOW proposal in the fall of 1993 proposed that the FLOW.

.~ communities pay 150%.of what Milwaukee County communities pay ! This offeris stillon -~

. the table. One of the areas of great difficulty in negotiations since 1990 has been the _

- MMSDs' insistence that any settlement contract must be for 20 or 25 years and that during -

890 Elm Grove Road, Suite 208 + Elm Grove, W1 53122 » Tel (414) 821:5088 * Fax (414) 821-9204 _




L b b s b s s e e s s e das b e s ettt searr s en e

- Public Affairs Consultants

 that period FLOW communities nius_’t_'b@ ﬁarfeé _-fmm.-seeking any legislative sofutions to
governance problems. ¢ N e

We continue to believe that AB 374 "i:g 'neec’ied_fé hezp__'éréafze a 're_iéi__ist’i_c ;éﬁ;:ing _stfu{:turé -
- for the future. We know it will not and can not settle the dispute over the amount owed
'._fer-past'sef‘?ic_e., R T B '
_.IM'any-‘-{__)f thd_se who spoke in_-@@pesitign'té AB 374 _caﬁed_thg""S&Wef Wars‘.’ é_ioéa_l issue:- L

-and insisted that the legislature stay out of it. 1 respectfully must disagree.

The MMSD is a special use district created by the legislature. It exists at the pleasure of - ' -
. the legislature and all of its powers are provided by the legislature. Evidence ofthe .

 legislatures’ proper role in these matters is the MMSDs' own attempts to insert explicit

. taxing authority statutory language in two budget bills and their sponsorship of SB 65'in°

o Allow me touse thlS()ppOI’tﬂIilty to reiterate one other point thchrecewed e
. attention at your hearing except for the testimony of Mr. Miclke. Iam speaking of the -~ -~ .
- environmental aspects of the ad valorem billing system. The rate structure inuseby = =~

o MMSD encourages wasteful use of water and wastewater services by sending a price

signal to heavy users that reducing water usage and wastewater generation is not.

- something that has value. Frankly, acquiesenice to this pricing system by a state legistature,

~ which hasa proud progressive tradition of encouraging and demanding fair pricing and o
. environmentally sound conservation practices by providers of electric and gas service, has
- me.confused. Shouldn't we'as a state be pushing all wastewater: providers to putin'place

 aggressive demand side management programs? -~ -

 Sincerely, -

ALl
Neil H. Palmer T

* e Menmbers of Assembly Environment and Utilites Committee
Sena_tgr_ Mafgamt Eag_mw_. L HEER _




NEGOTIATION MOVEMENT

Present Value Comparison of
FLOW - MMSD Settlement Offers

FLOW'’s Settiement Offers Amount Key Flements of Agreement

March 1990 $257,500,000 (Agreed Upon Offer)

Fall 1993 $296,200,000 150% of what Milwaukee County pays
based on a rate per million gallons

Winter 1994 $329,300,000 Cash for WPAP and the same as
Milwaukee County for non-WPAP

MMSD's Settlement Offers

March 1990 $257,500,000 (Agreed Upon Offer)

November 1992 $440,100,000 Arrearage payment plus full ad valorem for
the future

Fall 1993 - . $417,500,000 18% discount on arrearages, ad valorem in

Winter 1994 $401,200,000 $30 million arrearages, $3.00 tax rate to
2007 then full ad valorem

NOTES:

1. Offers stated as pi'eéent worth costs as of January 1995, for FLOW's share of MMSD
existing and projected capital costs from 1980 through 2012.

2. In March 1990, a financial settlement was reached between all parties with the assistance
from the Governor's office. This settlement broke down because of disputes over the
amount of capacity the FLOW Communities were purchasing.

3. Winter 1994 offer by MMSD was presented by independent facilitators as acceptable to
MMSD.

[negmov-6/8/25]
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LYNN ADELMAN
STATE SENA'TOR

SENATE OFFICE: STATE CAPITOL, P.O. BOX 7882, MADISON, WISCONSIN 53707-7882. PHONE: 608/266-5400
RESIDENCE: 33725 JANESVILLE DRIVE, MUKWONAGO, WI 53149, PHONES - OFFICE: 414/225-2920; HOME: 414/662-3864

May 24, 1995

Ralph Hollmon, Executive Director
Milwaukee Metropolitan Sewerage District
260 W. Seeboth St.

Milwaukee, WI 53201-3049

Dear Executive Director Hollmon,

I am writing to you to demand that the Milwaukee Metropolitan
Sewerage District immediately withdraw its threats to cut off
service to the Westridge Business Park in New Berlin and proceed as
quickly as possible to establish service to this development.

Since 1987 when Westridge was included in the Southeastern
Wisconsin Regional Planning Commission’s sewer service plans, MMSD -
has supported the project. There is no reason for MMSD to change
its position on this issue now.

MMSD’s - actions in this matter have - certainly left the
~impression that it 'is more concerned with New Berlin’s association
with the Fair Liquidation of Waste coalition than the merits of the
Westridge case at hand. Westridge is one of the largest
developments in the state, and it is too important to the economic
vitality of New Berlin and Southeastern Wisconsin for MMSD to
threaten to derail the project at this late date.

1 strongly urge you to place the economic interests of the
region above politics and continue with plans to provide sewer
service to the Westridge development. -

Sincerely,
,///;;;n Adelman

State Senator
28th Senate District

LA/ jpc

¢c: John Norquist, Mayor of Milwaukee
Mary Claire Cera, Mayor of New Berlinv/
New Berlin Common Council




Milwaukee Metropolitan Sewerage District
260 West Seeboth Street

: P.O. Box 3049

Milwaukee, Wisconsin 53201-3049

{414) 272-5100

May 24, 1995

Environment and Utilities Committee
State Capitol

Madison, Wisconsin 53708

Dear Committee Member:

Enclosed for your information please find the opinion of Michael
Best & Friedrich concerning the proposed legislation AB~374.

Sincerely,

Harold B. Jackon, Jr. .
- Acting Director of lLegal Services

/dlj
Enclosure

Jones island Wastewater Treatment Plant .. South Shore Wastewater Treatment Plant
700 East Jones Stree!, Milwaukee 53207-1091 482-2040 @ 85060 South Bth Ave., Oak Creek 53154-3506 784-1045




VR

Attorneys at Law One South Pinckney Sheet Affliated with;
PO, Box 1806 Edward . Heffernon, Esq,
Madison, Wisconsin 53701-1806 Washington, D.C.
FAX 808/283-2275
. . ) Tefephone 408/257-3501

Writer’'s Direct Line:
Offices Irc Member. Lax Mundi,

608-283-2243 Mitwaukee, Wisconsin A Global Assoiation of

Chicago. inois 118 independent Firms

May 13, 1995

Mr. Ralph Hollmon

Executive Director

Milwaukee Metropolitan
Sewerage District

260 West Seeboth Street

Milwaukee, WI 53204

Re: Proposed Legislation; LRB-3721 (MMSD Authority for
Capital Cost Charges)

Dear Mr. Hollmon:

We have acted as bond counsel to the Milwaukee Metropolitan
Sewerage District (the "District") for several years, and have been
-asked. . to. comment on draft legislation that would affect the

-;”Diﬁﬁrictfsma&ﬁhgrity[for.capital'cost»charges;- Specifically; we
‘have been asked to comment on a part of Section 10 of such draft
legislation, which reads as follows:

The. commission may not recover capital costs from any
user by levying property taxes on the users’ [sic]
property or by basing charges upon the Property value of
the users’ property unless there is a substantial and
unexpected shortfall in revenue such that general
obligation bonds would not be paid. :

Our comments are directed to (i) the effect of the language on
District debt currently outstanding, and (ii) the effect of such
language on future debt of the District. ..

Effect on Debt Currently Outstanding

‘As of December 31, 1994, the District had outstanding
$705,080,188 of general obligation debt; $524,500,000 of such debt
is held by the investing public, and $180,590,188 is held by the
State of Wisconsin Clean Water Fund.

In Wisconsin, virtually all general obligation debt (other
than State of Wisconsin general obligation debt) is issued under
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Chapter 67 of the Wisconsin Statutes. Typically, an approving bond
counsel opinion for debt issued under Chapter 67 will read as
foliows:

All taxable property in the territory of the district is
subject to ad valorem taxation to pay the bonds without
limitation as to rate or amount. The district has levied
a direct, irrepealable tax on all such taxable properties
to pay the interest on and principal of the bonds.

If the language in Section 10 of the proposed legislation were
enacted in its present form, we would be unable +to igsue an
approving opinion required by the bond market of the type set forth
above.  If bond counsel were unable to give such an opinion, the
confidence of current District bondholders in their bonds would be
severely shaken, as might be the ratings on such bonds, because of
uncertainty whether a direct, irrepealable tax levy would still be
in effect for the District’s bonds. If this could happen to the
District, then the credit of virtually all municipalities in the
state would be suspect because, as mentioned above, virtually all
local general obligation debt is issued under Chapter 67.

Effect on Future Debt

As a practical matter, the District uses income from a variety
of sources to pay its bond debt, which may result-in an abatement
of the taxes levied to support such debt. However, the proposed
legislation would limit the property tax levy to a guarantee to be
invoked only if other sources of income fail. This would have a
gignificant effect on future District bond issues. In our opinion,
the ' structure  contemplated in Section 10 of the proposed
legislation would result in all future debt of the District being
characterized as revenue debt, rather than general obligation debt.
This is because the sole source of payment available for debt
service on a current basis would be from revenue sources, rather
than from tax sources. Also, the tax levy would not actually be in
place, something far short of a direct irrepealable tax.

Revenue debt, no matter how well secured, is virtually always
rated below the general obligation bond rating of the issuing
municipality. Only in a few circumstances where the collateral
offered is extraordinarily strong and there is an implied promise
of underlying state support will a revenue debt rating equal the
general obligation debt rating. (An example of this is the State
of Wisconsin Clean Water Program, which is supported in significant
part by general obligation debt of the District. The strength of
the District’s general obligation bonds was a significant factor in
achieving the AA rating on the Clean Water Fund revenue bonds.)
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Even where the rating is the Same, relying on revenue debt
often will require substantially more operating constraints on an
issuer than will general obligation debt. Since revenues rather
than taxes are the source of repayment, the natural objective of
bond underwriters and rating agencies is to curtail the freedom of
operation of the issuer so as to assure that the maximum amount of
revenues will be available for repayment of the bond issue. These
constraints would grow progressively worse as more debt is issued.
For example, if several bond issues were required for separate
capital projects, which one would initially suffer the gshortfall in
a "substantial and unexpected shortfall in revenue," as provided in
the draft legislation? K '

The  limitations that would be required by revenue bond
underwriters and rating agencies would impair the District’s
ability to manage its operations and capital debt to take maximum
advantage of potential savings. For example, if the revenue stream
dedicated to Project A bonds were substantially less than
anticipated, but the revenue streams from Project B bonds and
Project C bonds were greater than anticipated, it would likely be
impossible to shift those funds from one project to another because
of the limitations one would expect to encounter in the separate
revenue bond indentures. This would not be the case in the
District’s existing general obligation bond structure.

- __i_E¢¢p;eLQQHSideringﬁthg,legis1ati0ﬁ~sheuld+under3tand;that'it””“

S will undermine the District’s credit, increase the cost of the
District’s future financing, and diminish the operating and debt
management flexibility of the District.

Very truly yours,
MICHAEL, BEST & FRIEDRICH

KO

Nelson D.NFlynn

EAXFWCLIENT662100006MPLOTSS 157313593}
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SCOTT R. JENSEN
ASSEMBLY MAJORITY LEADER

DATE: May 23, 1995
TO: Members, Assembly Environment and Utilities Committee
FROM: Scott Jensen
Majority Leader
RE: MMSD Comments at May 16th Hearing

The representatives of the Milwaukee Metropolitan Sewage District (MMSD) that testified before our committee
last week in opposition to Assembly Bill 374 repeatedly made the assertion that it is inappropriate for the
legistature to reevaluate the MMSD’s current method for charging capital costs. While we may disagree on the
propesed change to MMSD's future charging methods, I wanted to briefly respond to their comments because
I believe that the statements of the MMSD ignore the recent history of this long-standing dispute between the
MMSD and the FLOW communities and reflects the MMSD’s fundamental misunderstanding of the
Legislature’s duty to oversee the MMSD.

The: MMSD's contention that the Legislature should not reevaluate its current method for recovering capital
costs-overlooks that fact that the MMSD has previously sought legislative approval for their charging methods.
I have attached a copy of 1989 Senate Bill 65 for your review. Senate Bill 65 was introduced at the request of
the MMSD, by several Milwaukee area legistators, including Representative Bock. Senate Bill 65 sought to
reaffirm the MMSD’s authority to recover capital costs through service charges or charges based on the value
of the property in the area subject to the service.

The MMSI’s comments at the hearing also suggest there is something unique about the MMSD that precludes
the legislature from reviewing the policies and practices of the MMSD. Under MMSD's reasoning, the
legistature would apparently be precluded from ever recvaluating the delegation of authority it granted to
MMSD over ten years ago.

The MMSD’s testimony flies in the face of a well-recognized legal concept that entities created by the legislature
have only those powers that are conferred to it by statute. The MMSD is like any other agency or board created
by the legislature and may only exercise those powers which the legislature deems appropriate to carry out its
duties. The legisiature may not only review its delegation of authority to the MMSD, it may withdraw the
powers which have previously been granted to the MMSD, modify the procedures though which MMSD
currently exercises its powers, or even eliminate the MMSD.

I hope you find this information useful in our deliberations concerning Assembly Bill 374,

P.O. Box 8052, Madison, Wisconsin 537088052
Telephone: (BOB} 264-6970 « Legislative Hotline: (800) 3623472
Fax: (608) 266-5123 » E-mall; uswlss@bmmail.com
Frinted on recycied paper with a soy base ink.
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Badger Meter,inc.

4545 W, Brown Dear Road, P.Q. Box 23009 James L. Forbes
Milwaukee, W1 53223-0008 (414} 355-0400 Prasident and
Chief Executive Officer

HAY 3 ¢ 1995

May 15, 1995

State Representative Mark Duff
State Capitol

P. O. Box 8952

Madigon, W1 53708-8952

Dear Representative Duff:

The purpose of this letter is to express opposition to LRB-3721. The proposed legislation, which is
scheduled for hearing on May 16, 1995, seeks to legislate a resolution to a local issue on the state level in
a way that will likely be detrimental to all users of the Milwaukee Metropolitan Sewerage District. The
issues are very complex and should be left to the local parties to resolve.

For example, by imposing significantly greater costs on industry and the residents of Milwaukee County,
some industry will undoubtedly move processes that are currently being done in Milwaukee to other
business locations, Other companies may find that the cost of pretreatment is now cost justified and will
implement pretreatment systems. Both eventualities will result in a significantly lower Ievel of quality
- Solids being discharged into the sewerage system. As you may be aware, the Milwaukes Metropolitan
- -Sewerage District reduces its cost to all users by the production-and sale of Milorganite. A reduction in
the amount of solids discharged into the system will result in a significant decrease in the quality of
Milorganite, which will result in a higher cost to all users. In addition, moving of processes or
pretreatment will significantly decrease the costs to those specific indusiries, which will again result in
significantly higher costs to the remaining users of the system,

The State Assembly should be conscious of the difficulties in examining the broader effects of this
proposed legislation at the state level. The issue should be dealt with on a local level, as it is an entirely
local issue. The State Assembly’s time is better spent on the many issues of state-wide impact that
demand its attention. The time required to become fully informed on these issues in order to make an
informed deciston is time that can be better spent elsewhere.

Sincerely,

BADGER METE%I’NC.

President and
Chief Executive Officer

JLF-mmh




State of Wisconsin

LEGISLATIVE REFERENCE BUREAU
100 NORTH HAMILTON STREET

P O. BOX 2037
ATTY. PETER J DYKMAN - LEGAL SECTION: (608) 266-3561
ACTING CHIEF MADISON’ Wi 53701-2037 LEGAL EAX: (sosg 264-8522
REFERENCE SECTION: (808) 266-0341
REFERENCE FAX: (808} 266-5648
May 11, 1995

Representative Marc Duff
306 North
State Capitol

Dear Representative Duff;

You have asked whether a bill Becky Tradewell and I have drafted for you, 1995 LRB -3721/1
applies retroactively. In particular, you have asked whether s. 66.91 (5) (b) 6., which is repealed
and recreated in the bill, may be applied retroactively with respect to the MMSD deep tunnel
project.

In my opinion, I do not think that a reasonable argument could be made that s. 66,91 (5) (b) 6.
may be applied retroactively with respect to the MMSD deep tunnel project — or any other proj-
ect — if the project is completed or nearly completed and if bills or assessments for the project
are sent out before the effective date of the change to the law. The method of assessing and col-
lecting service charges that may be used by MMSD with respect to a project that is completed or
nearly completed and billed for before an otherwise applicable statute takes effect is the method
that was allowable when the project was completed or nearly completed and when bills or as-
sessments for the project were issued.: R ' .

The changes to s. 66.91 (5) (b) that are contained in your bill are substantive, meaning that the
statute creates, defines or regulates rights or obligations. See City of Madison, v. Town of Madi-
son, 127 Wis. 2d 96, 102 (Ct. Apps. 1985). A substantive statute, like this one, . . . is presumed
to be prospective unless the statatory language clearly reveals by express language or necessary
implication an intent that it apply retroactively.” State v. ILHR Department, 101 Wis. 2d 396,
403 (1981). See also Employers Insurance of Wausa v. Smith, 154 Wis. 2d 199, 220-226 (1990).
The Wisconsin supreme court has also stated that “Strong common-law tradition defines the leg-
islature’s primary function as declaring law to regulate future behavior. Thus, as a matter of jus-
tice, no law should be enforced before people can learn of its existence and conduct themselves
accordingly. In short, retroactivity disturbs the stability of past transactions.” In Re Marriage of
Schultz, v. Ystad, 155 Wis. 2d 574, 597 (1990).

There is nothing explicit or implicit in this bill, 1995 LRB 3721/ 1, that indicates that the Legis-
lature wants the bill to operate retroactively. Consequently, there is a strong presumption that
the law does not apply retroactively.

To avoid any confusion as to whether the changes contained in this bill apply to an MMSD proj-
ect that is in its early stages on the effective date of the bill, however, you may wish to have an
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amendment prepared which states that the statutory changes in the bill first apply to projects of
the District that comimence on or after the effective date of the bill.

Sincerely,

Inene Z. Yoo

Marc E. Shovers

Legislative Attorney
266-0129




PUBLIC SERVICE COMMISSION OF WISCONSIN

Memorandum

May 11, 1995

TO:

FROM:

RE:

Marc Duff, Chairman
Assembly Committee on Environment and Utilities

Steven Levine, Staff Counsel
Division of Water, Compliance, and Consumer Affairs

LRB-3721\1 (MMSD authority for capital cost charges)

Per your request, listed below is a summary of past Public Service Commission of Wisconsin
(PSC) decisions regarding the MMSD and FLOW dispute over charges for capital cost
construction.

PSC Daocket No. 9308-SR-100 - Order Date of January 24, 1991,

The issue in this docket was "Whether the MMSD’s method for the recovery of
capital costs on the basis of taxable property value is an unreasonable or unjustly
discriminatory method.”

The PSC in this docket decided that the use by MMSD of a taxable property value

basis for the recovery of capital costs is not "unreasonable or unjustly discriminatory”

--the standard of review under s. 66.912(5), Stats.

The PSC decision in this docket was appealed to and affirmed by the Waukesha
County Circuit Court and then by the Wisconsin Court of Appeals in a decision dated
June 22, 1994, City of Brookfield v PSC, 186 Wis. 2d 129, 519 N. W. 2d 718

(Ct. App. 1994). The Wisconsin Supreme Court denied a petition for review of the
PSC decision on August 26, 1994,

The PSC decision in this docket dealt with a very narrow issue. The PSC’s finding
was "that the use by MMSD of a taxable property value basis for the recovery of
capital costs is not unreasonable or unjustly discriminatory”. The PSC also found that
MMSD has the statutory authority to do so. PSC staff would not necessarily agree
with the broader interpretations of Broydrick & Associates set forth in their
memorandum of May 8, 1995, nor their characterizations of PSC decisions in their
memorandum of May 9, 1995, items (4) and (5).




Marc Duff, Chairman
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PSC Docket No. 9308-SR-101 - Order Date of November 30, 1893

On April 8, 1993, FLOW filed a complaint against MMSD. The complaint requested
the PSC to investigate and determine whether the allocation of capital costs by
MMSD to the FLOW communities on the basis of property values rather than usage
is authorized by s. 66.076 and whether such basis is unreasonable and/or
discriminatory. FLOW’s complaint asserted that under s. 66.076, MMSD’s rates
must be based on the cost-of-service utility ratemaking principle.

The PSC found in this docket that both the broad language of s. 66.076, Stats., itself,
as well as the incorporation of s. 66.91(5) under s. 66.076, grants MMSD the
authority to allocate capital costs on the basis of property values. The PSC also
concluded that MMSD’s method of allocating capital costs on the basis of property
values was not unreasonable -- and the reasons for that conclusion — would be the
same under s. 66.076(9) as they were under s. 66.912(5). Therefore, on November
30, 1993, the PSC dismissed FLOW’s complaint.

The decision in Docket No. 9308-SR-101 was appealed to the Ozaukee County Circuit
Court which dismissed the case because the Court of Appeals had already decided the
issue.

PSC Docket No. 9308-SR-102 - Filed with the PSC on October 5,.1994.

On October 5, 1994, the FLOW communities filed a complaint against MMSD for a
full investigation and audit of the accounts, records, charges and practices of MMSD.
The issues in this complaint are summarized below:

ISSUEX - Is MMSD estopped from charging the FLOW communities on anything
other than a usage basis through 20057

ISSUEII - May MMSD charge FLOW interest on any balance allegedly owed it
by the FLOW communities?

ISSUE Il - Are the charges, rules and practices of MMSD unreasonably and
unjustly discriminatory?

ISSUE IV - Are MMSD capital service charges proportionate to the costs of the
sewerage system that the district may reasonably attribute to the FLOW
communities?

ISSUEV - Is MMSD including inappropriate costs in its capital charges to the
FLOW communities?
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On April 21, 1995, the PSC held a Prehearing/Technical conference to narrow, define
and group the issues in this complaint. The parties in this complaint are in the
process of filing briefs and responses to briefs. It is anticipated that a final hearing
on this complaint will be held in the fall of 1995.

In summary, as noted above, in both of the prior complaints, Dockets 9308-SR-100 and
9308-SR-101, the PSC decided that the taxable property value basis for recovery of capital

costs was not "unreasonable or unjustly discriminatory”.  Copies of these two decisions are

attached, =

Attachments (2)

GANGDALEGIS\05119501 JRB




MMSD COST SHIFTING TO SUBURBS

The Milwaukee Metropolitan Sewerage District_(MMS_D) is required by law to charge al
users for their proportionate share of the operation, maintenance and replacement costs of
the District. The MMSD user chartge system takes into -account a community’s ysers
discharge of wastes and the strength of those wastes. The community then receives a bilj in
proportion toits use of MMSD’s facilities. This system of chza_rg;-n'lg has been in place since
1979 and has been z__tccegated by all communities as being fair. he Sewer Wars dispute
arises over how the MMSD charges communities for their share of the construction costs to
build the wastewater collection and treatment facilities, MMSD uses property taxes to
distribute the capital costs to individual communiiies. Because of ihe wide variation of
property values in the area, the extreme amount of property which is tax exempt and the
amount of very large users connected to the System, many communities end up paying a
disproportionate share of MMSD’s capital costs.

A comparison of a community’s 1993 share of the Gperation and ‘maintenance costs as
compared to the 1993 property value charge for capital costs is as follows:

R o ~$:Overcharged (2
T - B Of % Of . Por Capital
Community User Charges Property Value ‘Costs In 1994
Bayside 0.32 1.00 $§ 713,000
Brookfield 1.22 3.28 2,161,000
Brown Deer 1.06 1.86 839,000
Butler: 0.28 0.36 84,000
Caddy Vista 0.05 0.04 1__0,060%
Cudahy 1.93 1.53 (420,000
Elm Grove 041 1.46 1,101,000
Fox Point 0.50 1.56 1,112,000
Franklin. =~ 152 L2066 1,196,000
~Germantown . 101 = L4300 441,000
" Glendale 132 2,68 1,426,000
Greendale 1.00 2.22 1,280,000
Greenfield 2.23 3.94 . 1,794,000
Hales Corners 0.55 0.86 . 1325,000
Menomonee Falls 1.92 4.09 2,276,000
Mequon- - 1.21 4.77 3,734,000
Milwaukee 64.09 39.32 (25,981,000)
Muskego.. 0. 1.08 - (1) T
New Berlin 2.13 4.96 2,968,000
Oak Creek 1.82 2.18 378,000
River Hills 0.11 0.82 745,000
Shorewood 0.92 1.86 986,000
St. Francis: 0.61 0.70 94,000
Thiensville 0.21 0.43 231,000
Wauwatosa 4.46 7.13 2,801,000
West Allis 5.17 6.04 913.000
West Milwaukee 1.85 0.45 (1,468,000)
Whitefish Bay 0.97 2.37 1,468,000

M Muskego is not charged based on property value.

@) The amount a community would have been overcharged in 1994 if the capital charges
were based on user charge data from 1993,

[cosishi3-9/9/94]
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DU F F NEWS RELEASE

- STATE REPRESENTATIVE

Chalr: Environment & Utllities
Vice Chalr: Urbans Educotion
Co-Chair Joint Legisiative Councll ‘
May &, 1895 For Immediate Release

PUBLIC HEARING SCHEDULED ON CHANGES TO MMSD SEWER ASSESSMENTS

MADISON....A public ﬁearing on é bill.that changes the method by which the
Milwaukee Metropolitan Sewerage District (MMSD) can charge for sewer
construction costs was announced today by State Representative Marc Duff
{R~New Berlin), chairman of the Assembly Environment and Utilities

Committee.

The hearing on the proposal, which is being introduced by Duff and State
Repr@sentaﬁiwe'Mary”LaZiCH (R-New Berlin), will be held in Madison on

Tuesday, Mary 16 at 1:00pm in room 321 Northeast of the State Capitol.

The key component of the bill would change MMSD's system of charging for
sewer construction costs from the current property tax basis to a usage
basis. This issue has been a ma jor dispute between Milwaukee and area

suburhs.

The public is invited to attend the hearing. Duff noted that & second
public hearing will be held in this area in the future.

Hi#

OFHFCE: Siote Copitol

PO, Box 8952

Madison, W B3708-8952
G38-266-1190

HOME: 1811 Soufh Eim Grove Rood
Naw Barln, Wi 83161

414-782-0763

YOLL-FREE HOTUINE: 1-800-3462-9477
E-MAJL: USWLSAGRE BMMAL COM
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FAX TRANSMITTAL SHEET
To: Bill Mielke 414/542-5631
From: Peter A. Peshek
May 15, 1995

Number of Pagé.s' g 3 .:?
Including This One: (8 ) Time Sent:

NOTE: The information contained in this facsimile message is privileged and
confidential and is intended only for the use of the individual or entity named above
and others who have been specifically authorized to receive it. If you are not the
intended recipient, you are hereby notified that any dissemination, distribution or
copying of this communication is strictly prohibited. If you received this
communication in error, or if you encountered any problems with transmission,
please telephone us at 608/255-8891. Qur fax number is 608/252-9243.
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DRAFT

TESTIMONY OF ATTORNEY PETER A. PESHEK BEFORE /]
THE ASSEMBLY N4 PHR-AERY RO CRR e = Q‘ -
REGARDING 1995 ASSEMBLY BILL 374 G At
MAY 16, 1995 ZNe
g V'
Introduction.

My name is Peter A. Peshek, I am an attorney with the DeWitt

Ross & Stevens law firm, and T am here this afternoon on behalf

of the FLOW communities. I will focus my testimony on the

constitutional, regulatory and administrative ﬂ_mories behind 1995

Assembly Bill 374, These three principals are:

(1} It would be impermissible for the Legislature to dictate the
terms of a resolution over money allegedly owed for past
invoices sent by the MMSD to the FLOW communities.
Any battle over "arrearages” must be settled either by the
Public Service Commission or the civil courts of
Wisconsin;

(2)  The Wisconsin Legislature can and should reevaluate the
ground rules under which the MMSD will operate in the
future since this special use district is a creature of the
Legislature and has only those powers granted to it by the
Legislature; and

(3) A PSC finding of "reasonableness” for the use of an ad
valorem property tax basis collecting taxes does not provide

sufficient public policy basis for the Legislature to allow




G5/15/95 08:40 9808 252 9243 DeWittRossSteven @oaaso0s

the District to continue to undertake the massive property
tax cost-shifting that has occurred during the last 10 years

and will only be exacerbated the next 15 years.

I. Who Decides The Arrearages Issue?

The MMSD has argned that the FLOW communities owe the
I)iszrict.in £XxCess af $140 million for past invoices which have not

been paxd Tiw FLOW eommnmtms dispute the allegation.

.'I’hc MMSD has sued tha exght cammunmes for the alleged
arraaragﬁs in -t.he Cmrcuxt Cam‘t af Waukesha County. The Circuit
Court has stayed these proceedings while the Public Service
Commis_s_iqn seeks to resolve of the specific issues with reference
to this aiiéga& $140 million issue.

pendmg, 1t is mappropnatz for :ha chislamrz to considﬁr AB

374. Tiw argumcnt has no le:ga,l ment and is politically and
-philesnyhmaliy ﬂawad | |

The FLOW 'commum-tzes-canndt-ﬁﬁd are not asking the Legislature

to resolve the dispute regarding over what may or may not be
owed by FLOW for past invoices sent to it by the MMSD. This

is exactly why we have executive and judicial branches of
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government. They are the two branches delegated responsibility
to sort out such financial ¢laims.

It is the legislative branch which decides future ground rules for
the operation of the executive branch of government. It is
precisely that role which is being invoked in AB 374. Other
witnesses have and will deseribe many reasons for the Legislature
to rewrite the ground rules by which the MMSD taxes its
customers in _._tizg'fu'ture, Note the emphasis on the future.

it is reasonable and correct fsf citizeﬁs: to petition the legislative
branch of government with reference to such things as property
tax reform, The agricultural community is doing it this session
with reference to property faxes in rural Wisconsin. The
executive budget is reviewing this issue with reference to school

taxes. -The FLGW commumnes are domg exacﬂy ﬂw same thmg

" but in tius casa, wzth refarence to property taxes :hat wﬁl be'

assessed in the future by the special use district called the MMSD.
.It is apgifapﬁate: for the Le‘_g-is_iamre-:to listen to these petitions and
to pa-ss-(:ozfractive lag-islatiféﬁ if the caée is made for property tax
reform. This is precisely the core of the issue for AB 374,

The fact that there is a lawsuit and a PSC proceeding pending as

to past charges does not invalidate the underlying purpose for AB

@oosrs008
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374. Like farm property taxes and school property taxes, the

MMSD property tax is a legitimate target of legislative review.

II. MMSD As A Creature Of The Legisiature.
The MMSY has been operating as a special use district with its
current powers since the early 1980s. As other witnesses will
testify, MMSD has not been able to bring either regional
cooperation nor perceived economic efficiency to its operations as
. a special use digt_:ict. The deliberate and insidious cost-shifting
scheme deveiopéd' by the MMSD has shifted taxes onto the back
of residential property owners both within the City of Milwaukee
and the 20 plus other communities served by the District.
1 have become convinced that the potential for this type of cost
_ shifting to continue in any one of 2 number of forms is extremely
high. In fact, the structure of MMSD and the pressures that all
communities face with respect to property tax is such that there
are incentives for this type of cost shifting 10 continue. As these
pzoi:ieﬁxs ¢ontinue so does the po%emiai for future intractable
disputes which ultimately are no one’s interest.
There are a variety of ways in which accountability and fairness
can be returned to this process, Clearly, the most direct means

for doing so is for this legislature to provide additional guidance
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and supervision over the policy and practices of the District. The
District, is a special use district which was created by this
legislative body. As a creature of the legislature, it only has
those powers and duties which this legislature determines are
appropriate for it to exercise.

The creation of such bodies and the delegation of legislative
authority to such bodies is really no different than when the
lsg’iélaiure delegates authority to other state agencies. By
delegating authority to specialized agencies many administrative
and technical tasks can be performed to carry cut critical public
gervices and functions.

But just as it is appropriate to periodically reevaluate the
legislature’s delegation of authority to state agencies, so too it is
appr&przate to review thc legxslature 5 dalegatmn of authority to
specxal dlstncts such as MMSI) The Icg1sla£ure not only has the
power but the duty to determine whether the agencies and districts
which it has created to carry out specific public policy goals are
continuing to carry them out in a manner consistent with the
public interest. We believe that it is time for the legislature to
make those kinds of evaluations with respect to MMSD just as it

is doing now with respect to many other state agencies.
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The fact that change may be threatening to such agencies and is
resisted by them is understandable. MMSD is no different than
other agencies in this regard, Thus, you have heard and will
continue to hear from the District that the legislature has no
business changing the method by which the District charges for
capital cost because that issue has already been resolved in the
courts. The Wisconsin Supreme Court in City of Brookfield v.
MMSD [add citel, did in fact, hold that the statutes as presently
written allow MMSD to use an ad valorem or property tax base
method for charging for capital costs.

We do not believe that is what the legislature intended when it
created the District in 19__. But now that we have a
determination from the highest court in the state, this legislature,
as part of its Qagoin_g supervisory authority over all delegated
aée:ﬁciés has the ri'g'hi'énd, indee&,'the duty to ask the quastion of
whether that was the legislative intent when MMSD was created.
If not, the statutes should be redrawn to more clearly express the
legisiative intent.

The Supreme Court expects the legislature to act if it believes the

Court’s statutory interpretation is not correct or should be

@Boor 008
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changed. As the Wisconsin Supreme Court noted in Zimmerman
v. Wisconsin Electric Power Co., 38 Wis. 2d 626, 633 ( 1968),

It has often been said that once a construction has

been given to a statute [by the courts], the

construction becomes a part of the staiute; and it is h

within the province of the legislature alone to change

the law.
Even if it was the legislative intent to give the District property
tax authority when it was created, we no:ﬁ have the experience of
10 plus .ye:ars.- Those y;ars have demonsirated that such a
charging method is ill-conceived and unwarranted. Whether it
was inténda’d or not, this legislature not c_mly has the authority but
the duty to cha'ng'e a syStém that is no longer s’érving the:-.p.ubiia
interest, L

In 'I#depting these additional legislative controls on the DiStzict,

we beiiegc that the g;_'_ound work ﬁriii be set so that the potential
for futu;e disputes a;nd' aéi‘iﬁwny s.ii:si-ng--out of cost shifting will
be removed. By removing these sources of conflict for this
critical region of our state, we may be able to set it on the course
for a longer term regional cooperation which is so desperately

needed.
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TELEFAX TRANSMISSION
Tor Ms. Marsha Buchholz

From Vm,mr Nohl

Subject: “JOBS” letter

Ha_ere is the letter we discussed in our phone conversation this
afternoon. Keep up the good work!

5301 W. Bandor Gt aBwaukes, Wi S3298-1810  in Wis. 414 4848480 1860 387-1053 Fax 414 484-7688
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A Leg_islativé Alert

From the JOBS Coalition of Businesses

Legislation that would shift the burden of paying for sewer improvemeants onto industrial users and force Mitwaukee
County businesses and residents to pay over $300 million in additional taxes was introduced just last week into
the State Legisiature, :

Aimady the Asmbl}&m?imnmant and Litilities Commitiee has Sma_duied a public hearing on the bill for May 18
in Madison. Quick action is needed to derail this legislation from the fast track.

LRB-3721, authored by the committee chair, State Rep. Mark Duff (R-New Berjin), seeks to eliminate the ability
of the Milwaukes Metropolitan Sewerage District to levy property taxes to pay for sewer improvements and would
ehift the burden for paying these costs directly onto high volume water and sewer users, and Milwaukee County

houseowners. 78207103 (OB 2o 150

As a result, businesses located throughout Milwaukee County will see their sewer user fees skyrocket
astronomically. The majority of businesses within the county would see their costs increase, with major water
using industries bearing the brunt of the increased costs.

‘These industries already pay all of the costs for their use of the sewer system through high user charges. This

legisiation shifis the capital costs of the system to user charges, even though the Public Service Commission and
the highest courts in the state have ruled that the cost of sewer improvements is not related to the system’s use
by industry.

Passagé of this legislation would severely impact aconomic development in the Milwaukee Metropolitan area and
could cause businesses to move or ciose, and jobs to be lost.

This bill is very bad public policy. The main beneficiaries of the bill would ba seme of the residents of eight
commurities who have so far refused to pay their fair share of the cost of sewer improvements.

Time is of the essence. The committee plans to meet on Tuesday, May 18, at 1:00 in Room 321NE of the State
Capitol.

Piease join in the efforts to protect Milwaukee County's business climate by calfing or writing the members of the
Environment and Uliiities Compmnittee and registaring your strong opposition to LRB-3721. Even more importantly,
please send a representative from your company to testify against the bill at the committee hearing.

A listing of Committee members is included on the back of this letter.

Only your personal intervention will stop this legisiation from becoming law. Our metropolitan business climate
depends on your invoivement.

MIRTZSMp - DRCHNOLZ .
(o08-240-7038 £ -




State of Wisconsin \ DEPARTMENT OF NATURAL RESQURCES

107 South Webster Street
PO Box 7321

WISCONSIN Madi wi in 53707
adison, Wisconsin

UEPT. OF NATURAL RESOURCES TELEPHONE 608.267.7694

George E. Meyer TELEFAX 608-267-7664

Secretary _TDD 608-267-6897

May 30, 1995

Mr. Daniel B, Warren, P.H.
Ruekert & Mielke, Inc.
W239 N1812 Rockwood Drive
Waukesha, WI 53188-1113

SUBJECT: City of New Berlin Sewer Plans
Westridge Development

Dear Mr. Warren:

I am writing in response to your letter of May 19, 1995 concerning sewer plans
for the Westridge development in New Berlin. You requested that the
Department provide technical review comments on the project.

Staff in the Municipal Wastewater Section have reviewed the plans and related
materials for the project. The project is designed in conformance with NR
110, and, except for the owner approval letter from Milwaukee Metropolitan
Sewerage District (MMSD), the forme normally reguired for sewer submittals
were included and correctly completed. We have no.technical comments to pass
along. s AR BT U T SV .

The Department cannot, or course, formally accept this project without the
cwner approval letter from MMSD. Consequently, we are returning the plans and
related materials to you with this letter. The project would meet the
criteria to be submitted under the fast-track approval process once MMSD owner
approval is obtained, so Department approval should only take a matter of a
few days once we receive the complete submittal for the project.

If you have questions or would like to discuss this natter further, feel free
to contact me at {608)267-7666.

Sincerely,

Bill Baumann, Unit Leader

Municipal Wastewater Section
Bureau of Wastewater Management

ce: Bill Mielke - Ruekert & Mielke
Fen Ward - Ruekert & Mielke
Joe Nowak - City of New Berlin
Hamid Hashemizadeh - City of New Berlin

Printed on
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STATE REPRESENTATIVE

Chatr: Ervironiment & Uillities
Vice Chair: Urban Eccation
Co-Chalr: Jolnt Legisiative Council

Scott Neitzel, Commissioner
Wisconsin Public Service Commission
610 North, Whitney Way 3rd Floor
Madison, WI FAXED

Dear Scoti:

As per our discussion, I believe it is important for the members of the
Assembly Committee on Environment and Utilities to be properly informed
about the past and possible decisions by the PSC regarding the MMSD and

FLOW dispute over charges for capital cost construction. Any summary
would be welcome.

I have also included two letters from Broydrick & Associates and Jim
Tenuta which interpret a past PS5C decision. I'm not sure the way they
interpret the decision is accurate. Perhaps they are distorting the PSC
decision to accommodate their own twisted political motives as high paid
lobbyists for MMSD. If you could provide a more impartial interpretation
of the PSC decisien, it would be appreciated.

Thank you for your attention to this important matter.

i

State Representative
98th Assembly District

mcd

OQFRCE: State Capitat

20, Box 8952

Macdison, Wi S3708-8952
&08-266-1190

HOME: 1831 South Elm Grove Road
New Berlin, Wi 53151

4147826763

TOAL-FREE HORLINE: 1-800-362-3472
E-MAIL: USWLSASA@ IBMMAIL COM

D




Assembly Committee on Environment & Utilities
Public Hearing Assembly Bill 382

September 14, 1995

10:30 AM, Room 321 NE

Good morning. My name is Joe Greco angd I am Village President of
Menomonee Falls, a community of about 27,000 people in the northeast corner
of Waukesha county. | appreciate having this Opportunity to appear on this
important issue.

I am a part time Village President and a full time salesman of corrugated paper
products. The Village Board and | work very hard to create and maintain a
growing community with a good quality of fife. In most Cases we have all the
decision making tools we need to face our issues and we are not in the habit of
asking the legislature for more laws.

However, today | am here to ask for your help.

We are not asking you to settle the dispute of the past charges. We have said
from the beginning that the arrearages are a local issue and we wili negotiate
that seftlement. AB 382 will provide a new system to deal with future
complaints. :

Menomonee Falls receives sewer services - from  three separate sewage

- systems. One of them is the Milwaukee Metropolitan Sewage District, which the
legislature created in 1982 Ever since the creation we have experienced
problems.

The MMSD is a Monopoly in every sense of the word, A monopoly, as it pertains
to a utility is not a dirty word, however without a system of checks and balances,
can be very detrimental to any community or region. But unlike the electric, gas
or telephone utility monopolies, the MMSD can hold their customers hostage as
was experienced by New Berlin in the Westridge project.

Assembly Bill 382 is necessary to put in place some protection for customer
communities in order to create a more fair relationship.

At present, unlike the other monopolistic utilities, the Public Service commission
has very limited authority over the MMSD. They can review MMSD rates only
after a complaint is filed and the complainant has the burden to proof that sewer
charges are unreasonable. The PSC is prohibited from independently
determining the most equitable rate treatment.

AB 382 will aliow the PSC to treat the MMSD more like they treat other utilities,
It will give customers an independent, third party to turn to for help.




The Public Service Commission exists to protect consumers. They have the
expertise. No customer or community can be expected to be able to sort out the
capital cost issues or service and rule problems presented by the MMSD. The
PSC is well suited for the job.

Recently, | testified about the plan to finance a new stadium for the Milwaukee
Brewers. | want the Brewers to stay in Milwaukee and testified to that fact As
you know there is great deal of controversy over how to make that happen.

It is interesting that the stadium issue has attracted such attention, obtained top
priority by state and local governments to find a solution, when we in the
metropolitan Milwaukee area have been struggling with the ‘Sewer Wars” for
more than ten years. :

Simitarly, my testimony addressed a concern that a governing authority would be
created over whatever counties the legislature decides upon -and would have
limited oversight. Similar to our situation with the MMSD. Speaker Prosser and
Representative Lolita Schneiders have assured me that that issue will be
addressed.

With the stadium we are all struggling to design a plan that provides fair
representation. The existing MMSD on the other hand, is a special unit of
government where the Mayor of Milwaukee, through his appointments to the
MMSD Commission, controls the ability to tax Milwaukee county, Waukesha

county, Ozaukee county and Washington county $110 million every year with

.10 oversight or controf. ~ Every one needs oversight when we -are dealing with
issues affecting the people in our communities. That is what America is all
about and that is why we are asking for the PSC oversight.

Please, we ére_ asking you to help us. Let us be fair and | urge you to vote
“YES” on AB382.

Thank you.




TESTIMONY OF PAUL G. KENT
BEFORE THE ASSEMBLY
ENVIRONMENT & UTILITIES COMMITTEE
REGARDING 1995 ASSEMBLY BILL 382
SEPTEMBER 14, 1995

My name is Paul G. Kent. I am an attorney with the DeWitt Ross &
Stevens firm and here today on behalf of the FLOW Communities. I will focus

my testimony on the key legal reasons why we believe AB 382 is necessary.

Before I do so, however, I would like to highlight three principles

embodied in AB 382:

1. First, it would be impermissible for the Legislature to dictate the
terms of a resolution over money aiiegedly owed for past m’vo;ces
sent hy the MMSD to the FLQW Commumtws This bzil does not" e
do so. It establishes a new system of PSC review for future

complaints.

2. Second, the Wisconsin Legislature can and should reevaluate the
ground rules under which the MMSD will operate in the future
since this special use district is a creature of the Legislature and

has only those powers granted to it by the Legislature; and




3. Third, there is a need for additional oversight of MMSD to ensure

that future rates are fair and reasonable.

Under Wisconsin law, public utilities are subject to rate review by the
Public Service Commission under Wis. Stat. ch. 196, For public utilities, the
statutes require the utility to propose rates and charges to the PSC. The utility
has the burden of proof in establishing the need for and reasonableness of the
rates -.a.né- raté 'strﬁctum See, _W:ls Stat § 196.20. Upon review by the
Commlsszon and after public hearmg, the Commission sets the rates for the

utzhty.

The current definition of a public utility, however, does not include entities
which provide sewerage service. See, Wis. Stat. § 196 01(5). For sewer
_____'charges the PSC gunsdxction 1s substanualiy more iumted Unde:r beth WIS

Stat. § 66.076(9), which applies to any municipal sewerage system, and Wis.
Stat. § 66.912(5), which applies to MMSD, a user can petition the PSC to hear

its complaint.

The PSC has the discretion to hear the complaint and the burden is on
the complainant to establish that the sewer charges are unjust or
unreasonable. This is a very limited scope of review. Instead of inquiring as

to what is the best or the fairest method for charging, the PSC only reviews the




method to ensure that it is not unreasonabie,

In Brookfield v. Milwaukee Sewerage Dist., 141 Wis. 2d 10, 15, 18, 414

N.W.2d 308 (Ct. App. 1987), a case evaluating the reasonableness of

"construction work in progress” (CWIP) accounting practices, the Court of

Appeals set forth this standard as follows:

The primary issue in this case is not which of the methods is the best or
the fairest, nor is it which method the commission would have adopted

for a utility directly under its regulatory jurisdiction. The issue before the
commission and now before this court is whether the CWIP method used
by the district was unreasonable or unjustly discriminatory within the
meaning of sec. 66.912(5), Stats.

The limited scope of PSC jurisdiction has been repeatedly acknowledged

by the PSC and the Courts in the "sewer wars" litigation. The PSC has

recognized this limited standard from the outset. In the proceeding commenced

by Miller and Universal Foods, PSC Docket No. 9308-SR-100, the PSC stated:

- Thus, the standard to be used upon 4 complaint under s, 66.912(5), Stats.,

requires that in order for the commission to change a rate or practice
under complaint, the commission must find that the rate or practice is
unreasonable or unjustly discriminatory. Otherwise, the rate or practice
that is in effect must remain, even though the rate or practice is not one
that the commission agrees with or would itself prescribe. (emphasis
added).

PSC Decision at 8-9.

Under the proposed legislation, the PSC would have additional

jurisdiction to subject MMSD to rate review similar to that of a public utility.

However, such jurisdiction would be limited to rate increases involving cost




allocation issues. All other issues would be raised through the existing
complaint procedures. This limited additional jurisdiction will provide the PSC
with meaningful oversight for future rates. By providing an empowered neutral
reviewing agency we are hopeful that future disputes can be promptly and

finally resolved.




ASSEMBLY BILL 382
ASSEMBLY COMMITTEE ON ENVIRONMENT & UTILITIES
SEPTEMBER 14, 1995

Mr. Chairman, Members of the Committee, my name is Ralph
Hollmon and I am Executive Director of the Milwaukee Metropolitan
Sewerage District. I am here today to speak in opposition to A.B.
382.

The FLOW leadership has been saying that the District is not
being managed effectively, we are not controlling our costs, we have
the highest residential user charge of any sewerage district serving
more than 600,000, and there is no accountablllty at the District.
According to FLOW, these issues are a major part of their rationale
for wanting to take the responsibility for setting sewer rates away
from local off1c1als and put it in the hands of the Publlc Servxce 'V
“Comml531on in Madlson.” o - o |

First, let me discuss the issue of Effective Management and

Cost Containment Since 1991, the District has eliminated over 78

posmtlons and has made over $15 million in cuts to its Operations
and.Malntenance Budget. By the end of 1995, we will have the lowest
staffing level since 1878, which was just prior to the beginning of
the $2 billion Water Pollution Abatement Project (WPAP) . As a
result of these cost containment efforts, total user charge billings
~- across all classes of customers —- increased on average by only

3 percent in 1995, It’s important to note that the typical




residential user received less than a 3 percent increase in their
user charge while heavy wasteload contributors to our system,
primarily industry, received more than a 3 percent increase in their
user charges. ‘

We are currently in the process of developing our 199¢

Operations and Maintenance Budget, but early information indicates

user rate may actually decrease in 19986,

The 1995 and 1996 Capital Budgets also reflect prudent
financial planning and management.

The proposed 1996 budget would also reduce the tax levy from
$87 million in 1995 to $80.6 million in 199 -- a seven percent
decrease. Proposed capital spending for 199g of $131 million is
four percent less than the 1995 budget.

Slnce 1987 "the Dlstrlct ‘has. malntalned a steady tax rate’ Qf””
$3 00 per each $1,000 of equalized property valuation to support its
Capital Budget. In 1996, our tax rate will drop to $2.65 -- 3
twelve percent decrease over 1885. This tax rate reduction is a
year earlier and 15 cents more than our long range budget plan
anticipated.

1 also want to take this opportunity to reiterate for the
committee what the District tax rate could have been in 19%96. we
could have lowered our 1996 tax levy rate from $3.00 to $2.05,
except for one major development: the FLOW communities, Brockfield,

Butler, Elm Grove, Menomonee Falls, Meguon, and New Berlin, have

2




